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MATTER OF: P a u l  W. Braun - R e c o n s i d e r a t i o n  - 
Grade  R e t e n t i o n  

G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  re- 
ques ts  r e c o n s i d e r a t i o n  o€ d e c i s i o n  
P a u l  W. B raun ,  3-199730, J u l y  31, 
1981, c o n t e n d i n g  t h a t  M r .  Braun  is 
e n t i t l e d  t o  g r a d e  r e t e n t i o n  u n d e r  
5 U.S.C.  5 5362. We s u s t a i n  o u r  
J u l y  31, 1981, d e c i s i o n  and re jec t  
t h e  a g e n c y ' s  c o n t e n t i o n  c o n c e r n i n g  
g r a d e  r e t e n t i o n .  M r .  Braun  is  n o t  
e n t i t l e d  t o  g r a d e  r e t e n t i o n  b e c a u s e  
t h e  O f f i c e  of P e r s o n n e l  Management 
found  h i s  p r o m o t i o n  t o  t h e  GS-15 
p o s i t i o n  t o  have  been  i n  v i o l a t i o n  
o f  merit s y s t e m  p r i n c i p l e s  and o r d e r e d  
GSA t o  c a n c e l  t h e  i m p r o p e r  p romot ion .  

The G e n e r a l  C o u n s e l  o f  t h e  G e n e r a l  S e r v i c e s  Adminis- 
t r a t i o n  ( G S A )  r e q u e s t s  r e c o n s i d e r a t i o n  o f  o u r  d e c i s i o n  
P a u l  W. B raun ,  3-199730, J u l y  31, 1981. S p e c i f i c a l l y ,  
t h e  r e q u e s t  c o n t e n d s  t h a t  i n  t h e  c i r c u m s t a n c e s  a d d r e s s e d  
by o u r  d e c i s i o n ,  Xr. Braun is  e n t i t l e d  t o  g r a d e  r e t e n t i o n  
p r o t e c t i o n s  u n d e r  5 U.S.C. S 5362(h) (Supp.  I11 1979), 
a n d ,  therefore ,  none of t h e  payments  n a d e  t o  M r .  Braun 
were l e g a l l y  e r r o n e o u s  as found by o u r  d e c i s i o n .  W e  a re  
s u s t a i n i n g  our  J u l y  31, 1981, d e c i s i o n  and r e j e c t i n g  t h e  
a g e n c y ' s  c o n t e n t i o n  t h a t  M r .  Braun is  e n t i t l e d  t o  g r a d e  
r e t e n t i o n  b e n e f i t s .  T h i s  d e t e r m i n a t i o n  f o l l o w s  f rom our  
f i n d i n g  t h a t  M r .  Braun  d o e s  n o t  q u a l i f y  f o r  c o v e r a g e  u n d e r  
t h e  terms and  c o n d i t i o n s  o f  5 U . S . C .  5 5362, and t h e  
imp lemen t ing  r e g u l a t i o n s  se t  o u t  i n  t i t l e  5 of t h e  Code of 
F e d e r a l  R e g u l a t i o n s .  

BACKGROUND 

On F e b r u a r y  8 ,  1979, a p o s i t i o n  was e s t a b l i s h e d  i n  
t h e  GSA, N a t i o n a l  C a p i t a l  Reg ion ,  O f f i c e  o f  A d m i n i s t r a -  
t i o n ,  i d e n t i f i e d  as  Director, Budget  and  Management 
S y s t e m s  D i v i s i o n ,  GS-301-15. The  v a c a n c y  was announced  
u n d e r  t h e  G S A  Plerit P romot ion  Program and Mr. P a u l  W. 
Braun ,  d GS-14 employee  of t h e  GSA C e n t r a l  O f f i c e  d e t a i l e d  
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t o  t h e  N a t i o n a l  Cap i t a l  Reg ion ,  was s e l e c t e d  f o r  p r o m o t i o n  
t o  t h e  new p o s i t i o n .  M r .  B r a u n ' s  p romot ion  and o f f i c i a l  
a s s i g n m e n t  t o  t h e  GS-15 p o s i t i o n  was e f f e c t i v e  
September 2, 1 9 7 9 .  Al though  o f f i c i a l l y  a s s i g n e d  t o  t h e  
new p o s i t i o n ,  M r .  Braun  n e v e r  r e p o r t e d  t o  t h e  new p o s i t i o n  
and  c o n t i n u e d  o n  h i s  d e t a i l  i n  a n o t h e r  p o s i t i o n .  

S u b s e q u e n t l y ,  t h e  O f f i c e  of P e r s o n n e l  Management 
(OPM) v i s i t e d  t h e  GSA r e g i o n a l  o f f i c e  t o  i n v e s t i g a t e  
a l l e g a t i o n s  c o n c e r n i n g  c e r t a i n  imprope r  p e r s o n n e l  
practices.  
been  improper w a s  t h e  c r e a t i o n  of t h e  p o s i t i o n  o f  
D i rec to r ,  Budget  and Management S y s t e m s  D i v i s i o n ,  
GS-301-15, and t h e  s u b s e q u e n t  s e l e c t i o n  o f  Mr. Braun to  
f i l l  t h a t  p o s i t i o n .  A s  a resul t  o f  t h i s  p o r t i o n  of t h e i r  
i n v e s t i g a t i o n ,  OPM d e t e r m i n e d  t h a t  t h e  p e r s o n n e l  a c t i o n  i n  
q u e s t i o n  was imprope r  because: ( 1 )  t h e  p o s i t i o n  of 
Director,  Budget  and Management Sys t ems  D i v i s i o n ,  
GS-301-15, was i n p r o p e r l y  c l a s s i f i e d  and s h o u l d  have  been  
GS-301-14 s i n c e  b o t h  t h e  GS-301-14 and GS-301-15 D i v i s i o n  
Director p o s i t i o n s  were e s s e n t i a l l y  t h e  same; ( 2 )  t h e  
a g e n c y ' s  i n i t i a t i o n  of c o m p e t i t i v e  a c t i o n  w a s  a v i o l a t i o n  
of t h e  merit p r o m o t i o n  process and Mr. Braun was improp- 
e r l y  p romoted ;  ( 3 )  N r .  Braun  n e v e r  reported t o  o r  s e r v e d  
i n  t h e  e r r o n e o u s l y  c l a s s i f i e d  GS-301-15 Direc tor ' s  
p o s i t i o n - - a n d  i n  f a c t ,  t h e  Budget  and Management Sys t ems  
D i v i s i o n  n e v e r  n a t e r i a l i z e d .  

One o f  t h e  p e r s o n n e l  a c t i o n s  a l l e g e d  t o  have  

Based upon t h e s e  f i n d i n g s  and a c t i n g  u n d e r  i t s  
e n f o r c e m e n t  a u t h o r i t y  found  i n  P a r t  5 o f  t i t l e  5 ,  Code of 
F e d e r a l  R e g u l a t i o n s ,  OPM o r d e r e d  c o r r e c t i v e  a c t i o n  o n  
March 2 7 ,  1 9 8 0 ,  d i r e c t i n g  t h a t  M r .  B r a u n ' s  p r o m o t i o n  be 
c a n c e l e d  and  t h a t  t h e  i m p r o p e r l y  c l a s s i f i e d  p o s i t i o n  of 
Director ,  Budge t  and  Nanagement S y s t e m s  D i v i s i o n ,  
GS-301-15, be a b o l i s h e d .  E f f e c t i v e  Sep tember  7 ,  1 9 8 0 ,  t h e  
agency  c o m p l i e d  w i t n  t h e  OPX d i r e c t i v e s  by a b o l i s h i n g  t h e  
i m p r o p e r l y  c l a s s i f i e d  GS-15 p o s i t i o n  and r e t u r n i n g  
M r .  Braun  t o  h i s  p o s i t i o n  o f  B u i l d i n g s  Management O f f i c e r ,  
GS-1176-14.  

To r e v i e w  f o r  ease of r e f e r e n c e :  
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February 8, 1979 - 

September 2, 1979 - 

March 27, 1980 - 

September 7, 1980 - 

A s  a result of these 

GS-15 position established by 
GSA 

Mr. Braun appointed to GS-15 
position 

OPM orders GS-15 position 
abolished and Mr. Braun's 
promotion canceled 

GSA complies with OPM 
directives, abolishes GS-15 
position, and returns Xr. Braun 
to former GS-14 position 

actions, OPM asserted that 
Mr. Braun had been improperly overpaid as a GS-15 from the 
time of his improper selection and official assignment to 
the erroneously classified Director's position effective 
September 2, 1979. GSA countered that Mr. Braun responded 
to a posted announcement in the appropriate manner, was 
considered along with other eligible candidates for the 
position, and was selected. Thus, in the agency's 
estimation, Mr. Braun was an innocent victim of OPM's sub- 
sequent classification determination. 

DECISION OF JULY 31, 1981 

In our analysis of Mr. Braun's case we noted that 
under 5 U.S.C. S 5107, individual agencies have authority 
to place positions in appropriate classes and grades in 
conformance with standards published by OPM. Part 511, 
title 5, Code of Federal Regulations (1980). As a result, 
because statutory authority to establish appropriate clas- 
sification standards and to allocate positions subject to 
the General Schedule rests with the agency concerned and 
OPM, the General Accounting Office has no authority to 
settle claims on any basis other than the agency or OPM 
classification. And, since OPM determinations on clas- 
sification appeals are binding on this Office under 
5 U.S.C. S 5112(a), this Office has no authority to modify 
such actions. 
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W e  f u r t h e r  n o t e d  t h a t  u n d e r  5 C.F.R.  5 511.701,  t h e  
e f f e c t i v e  d a t e  of a c l a s s i f i c a t i o n  a c t i o n  t a k e n  by a n  
agency  is t h e  d a t e  t h e  a c t i o n  is approved  i n  t h e  agency  or  
a s u b s e q u e n t  d a t e  s p e c i f i c a l l y  s t a t e d .  S e c t i o n  511.702 
p r o v i d e s  t h a t  t h e  e f f e c t i v e  d a t e  of a c l a s s i f i c a t i o n  
a c t i o n  upon a p p e a l  t o  t h e  agency  o r  OPM, subjec t  t o  t h e  
p r o v i s i o n s  of s e c t i o n  511.703,  i s  no e a r l i e r  t h a n  t h e  da te  
of d e c i s i o n  o n  t h e  a p p e a l ,  and n o t  l a t e r  t h a n  t h e  
b e g i n n i n g  o f  t h e  f o u r t h  pay  p e r i o d  f o l l o w i n g  t h e  d a t e  of 
t h e  d e c i s i o n ,  e x c e p t  t h a t  a s u b s e q u e n t  d a t e  may b e  
s p e c i f i c a l l y  p r o v i d e d  i n  a d e c i s i o n  by OPM. 

I n  d e t e r m i n i n g  w h e t h e r  and t o  what  e x t e n t  M r .  Braun 
m i g h t  h a v e  b e e n  i l l e g a l l y  o v e r p a i d  i n  t h e  c i r c u m s t a n c e s  
o u t l i n e d  above ,  w e  r e a s o n e d  as f o l l o w s  i n  ou r  J u l y  31, 
1981,  d e c i s i o n :  

' I n  v i ew of our c o n s i d e r a t i o n  f o r  
a n  a g e n c y ' s  i n d e p e n d e n t  c l a s s i f i c a t i o n  
a u t h o r i t y ,  and  r e c a l l i n g  t h a t  t h e  agency  
h e r e  h a s  s t a t e d  t h a t  M r .  Braun  a p p l i e d  
for, was r a t e d  e l i g i b l e  a l o n g  w i t h  s e v e r a l  
o ther  c a n d i d a t e s ,  was r a t ed  by a p r o p e r  
p a n e l ,  and p r o p e r l y  r e f e r r e d  and s e l e c t e d  
f o r  t h e  p o s i t i o n  i n  q u e s t i o n  which had been  
a p p r o p r i a t e l y  e s t a b l i s h e d  by t h e  a g e n c y ,  w e  
are n o t  ab l e  t o  i n d e p e n d e n t l y  c o n c l u d e  t h a t  
Mr. B r a u n ' s  a p p o i n t m e n t  o n  September 2 ,  1979 
was l e g a l l y  e r r o n e o u s .  Thus ,  i n  t h e  a b s e n c e  
of e v i d e n c e  t h a t  G S A  a c t e d  beyond t h e  s c o p e  
of i t s  a u t h o r i t y  t o  c l a s s i f y  t h e  p o s i t i o n  i n  
q u e s t i o n  o r i g i n a l l y ,  w e  are  bound by t h e  
a g e n c y ' s  a c t i o n  a p p o i n t i n g  M r .  Braun e f f e c -  
t i v e  September 2 ,  1979. 

"However, w e  a re  e q u a l l y  c o g n i z a n t  
of OPPI's super ior  a u t h o r i t y  u n d e r  5 U.S.C. 
SS 5110-5112, t o  r e v i e w  agency  c l a s s i f i c a -  
t i o n  a c t i o n s  and r e v o k e  or s u s p e n d  a n  a g e n c y ' s  
c l a s s i f i c a t i o n  a u t h o r i t y .  S p e c i f i c  imple- 
men t ing  r e g u l a t i o n s  c o n t a i n e d  a t  5 C.F.R. 
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S ,5.3 (1980), provide that whenever OPM 
finds that any person has been appointed 
to or is holding a position in violation 
of applicable civil service statutes and 
regulations, OPM shall instruct the agency 
to take corrective action. We believe 
that the record here demonstrates that OPM 
made a dispositive finding in regard to the 
impropriety of Mr. Braun's appointment to 
the GS-15 Director's position and ordered 
equally definitive corrective action on 
March 27, 1980. Though the agency's re- 
luctance to effectuate OPM's directive 
until September 7, 1980--when Mr. Braun 
was .administratively returned to his 
former GS-14 position--is not adequately 
explained in the record, we believe that 
after March 27,  1980, Nr, Braun was in 
fact erroneously overpaid in connection 
with his continued occupancy of the im- 
proper GS-15 Director's position." 

We held that the payments Mr, Braun received as a 
GS-15 from September 2, 1979, to blarch 27, 1980, were not 
demonstrated to be erroneous overpayments and were there- 
fore not subject to any claim by the Government, And, 
with regard to payments in connection with the GS-15 
Director's position which M r .  Braun received after 
March 27, 1980, we held those payments contravened OPM's 
mandate for corrective action under 5 U.S .C .  S S  5110-5112 
and thus constituted erroneous payments. However, since 
responsibility for implementing the required corrective 
action rested with the agency concerned and since there 
was no indication of fraud, misrepresentation, fault, or 
lack of good faith on the part of Mr, Braun, the resulting 
overpayments from March 27, 1980, through September 7, 
1980, were waived pursuant to 5 U.S.C.  S 5584 (1976), and 
4 C.F.R. 5 s  91, et seq. (1980). 
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RECONS IDERAT I ON 

I n  r e q u e s t i n g  r e c o n s i d e r a t i o n  o f  o u r  J u l y  31, 1981,  
d e c i s i o n  i n  b l r .  B r a u n ' s  case, GSA's G e n e r a l  C o u n s e l  s t a t e s  
as  f o l l o w s :  

" I t  is o u r  b e l i e f  t h a t  M r .  Braun  is e n t i t l e d  
to  g r a d e  r e t e n t i o n  u n d e r  s e c t i o n  5 3 6 2 ( b ) ( l )  
and ( 2 )  of t i t l e  5 U n i t e d  S t a t e s  Code. The 
p o s i t i o n  from which  M r .  Braun w a s  demoted was 
c l a s s i f i e d  o n  F e b r u a r y  8 ,  1979. T h e  O f f i c e  
o f  P e r s o n n e l  Management ordered c o r r e c t i o n  of 
t h e  e r r o n e o u s  c l a s s i f i c a t i o n  on  March 27,  1980. 
Thus ,  t h e  p o s i t i o n  was c l a s s i f i e d  f o r  more 
t h a n  o n e  y e a r  and t h e  r e q u i r e m e n t s  f o r  g r a d e  
r e t e n t i o n  e n t i t l e m e n t  s a t i s f i e d  u n d e r  5 USC 
5 3 6 2 ( b ) .  T h e  period o f  t i m e  t h a t  H r .  Braun 
occupied t h e  p o s i t i o n  is i r r e l e v a n t  i n  down- 
g r a d i n g s  i n v o l v i n g  c l a s s i f i c a t i o n .  

"*  * * M r .  Braun  is now employed by t h e  
Food and N u t r i t i o n  S e r v i c e  o f  t h e  U n i t e d  
S t a t e s  Depar tmen t  of A g r i c u l t u r e .  A s  t h e  
g r a d e  r e t e n t i o n  e n t i t l e m e n t  would f o l l o w  
M r .  Braun  t o  h i s  new employing  agency ,  w e  
h a v e  i n c l u d e d  p e r s o n n e l  and pay  c o r r e c t i v e  
a c t i o n s  u p  t o  t h e  p r e s e n t  t i m e .  

" I f  you a g r e e  w i t h  o u r  o p i n i o n ,  w e  w i l l  
i n i t i a t e  a c t i o n  t o  make M r .  Braun  whole." 

W e  do n o t  a g r e e ,  f i n d i n g  o u r  v i e w s  o n  t h i s  case w i d e l y  
d i v e r g e n t  f rom G S A ' s .  

which  are  c i t ed  by t h e  a g e n c y ,  s t a t e  a s  f o l l o w s :  
The g r a d e  r e t e n t i o n  p r o v i s i o n s  o f  5 U . S . C .  S 5 3 6 2 ( b ) ,  

" ( b ) ( l )  Any employee who is  i n  a 
p o s i t i o n  s u b j e c t  t o  t h i s  s u b c h a p t e r  
and whose p o s i t i o n  h a s  been  r e d u c e d  i n  
g r a d e  i s  e n t i t l e d ,  t o  t h e  e x t e n t  pro- 
v i d e d  i n  s u b s e c t i o n  ( c )  of t h i s  s e c t i o n ,  
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t o  have  t h e  g r a d e  of s u c h  p o s i t i o n  
b e f o r e  r e d u c t i o n  be  t r e a t e d  a s  t h e  
r e t a i n e d  g r a d e  o f  s u c h  employee f o r  
t h e  2-year  p e r i o d  b e g i n n i n g  o n  t h e  
d a t e  of t h e  r e d u c t i o n  i n  g r a d e .  

" ( 2 )  The p r o v i s i o n s  o f  p a r a g r a p h  
( 1 )  of t h i s  s u b s e c t i o n  s h a l l  n o t  a p p l y  
w i t h  r e s p e c t  t o  any r e d u c t i o n  i n  t h e  
g r a d e  o f  a p o s i t i o n  which had n o t  been  
c l a s s i f i e d  a t  t h e  h i g h e r  g r a d e  f o r  a con- 
t i n u o u s  p e r i o d  o f  a t  l e a s t  o n e  y e a r  in- 
m e d i a t e l y  b e f o r e  s u c h  r e d u c t i o n . "  

OPM r e g u l a t i o n s  imp lemen t ing  t h i s  a u t h o r i t y ,  and 
p r o m u l g a t e d  u n d e r  t h e  s t a t u t o r y  d e l e g a t i o n  of 5 U.S.C. 
S 5365, p r o v i d e  t h e  f o l l o w i n g  g e n e r a l  s t a t e m e n t  on  t h e  
a p p l i c a b i l i t y  and  c o v e r a g e  o f  t h e  g r a d e  and pay r e t e n t i o n  
p r o v i s i o n s  a t  5 C.F.R.  S 536.101 ( 1 9 8 2 ) :  

" ( a )  T i t l e  VI11 of Pub. L. 95-454 (The 
C i v i l  S e r v i c e  Reform A c t  of 1978)  pro-  
v i d e s  t h a t  a n  employee who i s  p l a c e d  i n  
a lower g r a d e  as  a r e s u l t  o f  r e d u c t i o n -  
i n - f o r c e  p r o c e d u r e s ,  or whose p o s i t i o n  
is r e d u c e d  i n  g r a d e  a s  a r e s u l t  o f  re- 
c l a s s i f i c a t i o n  o f  t h e  p o s i t i o n ,  is en- 
t i t l e d  to  r e t a i n  f o r  a p e r i o d  of 2 y e a r s  
t h e  g r a d e  h e l d  i n q e d i a t e l y  b e f o r e  t h a t  
p l a c e m e n t  o r  r e d u c t i o n .  I t  a l so  p r o v i d e s  
t h e  a u t h o r i t y  f o r  g r a n t i n g  a n  employee 
i n d e f i n i t e  pay  r e t e n t i o n .  I n  a d d i t i o n  
t o  s p e c i f y i n g  c r i t e r i a  and c o n d i t i o n s  f o r  
t h e  a p p l i c a t i o n  o f  t h e  g r a d e  and pay  re- 
t e n t i o n  p r o v i s i o n s ,  t h e  l a w  a u t h o r i z e s  
t h e  O f f i c e  o f  P e r s o n n e l  :*lanagement t o  ex- 
t e n d  t h e  a p p l i c a t i o n  of these 2 r o v i s i o n s  
t o  o t h e r  i n d i v i d u a l s  and s i t u a t i o n s  t o  
which t h e y  would n o t  o t h e r w i s e  a p p l y . "  
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More s p e c i f i c a l l y  a d d r e s s i n g  t h e  a p p l i c a b i l i t y  and 
c o v e r a g e  o f  g r a d e  r e t e n t i o n ,  s e c t i o n  536.103 o f  5 C.F.R. 
( 1 9 8 2 ) ,  s t a t e s  as  f o l l o w s :  

" ( a )  Grade  r e t e n t i o n  s h a l l  a p p l y  t o  
a n  employee  who moves t o  a p o s i t i o n  i n  a 
c o v e r e d  pay  s c h e d u l e  which is lower g r a d e d  
t h a n  t h e  p o s i t i o n  h e l d  immedia t e ly  p r i o r  t o  
t h e  demot ion  i n  t h e  f o l l o w i n g  circumstances: 

" ( 1 )  A s  a r e s u l t  o f  r e d u c t i o n - i n - f o r c e  
p r o c e d u r e s ;  or 

" ( 2 )  A s  a r e s u l t  o f  a r e c l a s s i f i c a t i o n  
process. " 

Our r e j e c t i o n  o f  GSA's g r a d e  and pay r e t e n t i o n  
e n t i t l e m e n t  t h e o r y  corners on  t h e  t w i n  demerits t h a t  
M r .  Braun was n e v e r  p l a c e d  i n  a lower g r a d e  a s  a r e s u l t  o f  
r e d u c t i o n  i n  force p r o c e d u r e s ,  n o r  was h e  p l a c e d  i n  a 
lower g r a d e  as a r e su l t  o f  a r e c l a s s i f i c a t i o n  of t h a t  
p o s i t i o n .  On t h e  c o n t r a r y ,  OPM d e t e r m i n e d  o n  ivlarch 27 ,  
1980,  t h a t  t h e  i n i t i a t i o n  o f  c o m p e t i t i v e  a c t i o n  f o r  
f i l l i n g  t h e  p o s i t i o n  was a v i o l a t i o n  of t h e  merit 
p romot ion  p r o c e s s  and t h a t  t h e  p romot ion  o f  Mr. Braun was 
n o t  a bona f i d e  a c t i o n .  A c c o r d i n g l y ,  OPM requi red  GSA to  
t a k e  c o r r e c t i v e  a c t i o n ,  i n c l u d i n g  t h e  c a n c e l l a t i o n  of 
M r .  B r a u n ' s  p romot ion .  

I n  r e g a r d  t o  M r .  B r a u n ' s  pay ,  OPM s t a t e d  t h a t  G S A  
m u s t  f o l l o w  p r e s c r i b e d  p r o c e d u r e s  f o r  e i t h e r  r e c o v e r i n g  
i l l e g a l l y  expended f u n d s  o r  g r a n t i n g  w a i v e r  o f  s u c h  
r e c o v e r y .  I n  o u r  p r i o r  d e c i s i o n ,  as s t a t e d  a b o v e ,  w e  
d e c l i n e d  t o  h o l d  t h a t  t h e  pay  f o r  t h e  p o s i t i o n  r e c e i v e d  by 
M r .  Braun p r i o r  to  idarch 27,  1980, was e r r o n e o u s .  A f t e r  
t h a t  date ,  w e  found t h e  GS-15 pay r e c e i v e d  by Mr. Braun to 
be c l e a r l y  e r r o n e o u s ,  b u t  w e  g r a n t e d  w a i v e r  o f  r e c o v e r y  
u n d e r  5 U.S.C. 5 5584. 

GSA now a r g u e s  t h a t  g r a d e  r e t e n t i o n  a p p l i e s  because 
t h e  p o s i t i o n  i n  q u e s t i o n  was c l a s s i f i e d  o n  F e b r u a r y  8 ,  
1979,  and c o r r e c t i o n  of t h e  e r r o n e o u s  c l a s s i f i c a t i o n  was 
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n o t  o r d e r e d  u n t i l  ivIarch 27, 1980. Thus ,  t h e  p o s i t i o n  was 
c l a s s i f i e d  a t  t h e  h i g h e r  g r a d e  f o r  more t h a n  1 y e a r  and ,  
t h e r e f o r e ,  met t h e  t i m e  r e q u i r e m e n t  for. g r a d e  r e t e n t i o n  
s t a t e d  i n  5 U.S.C. S 5 3 6 2 ( b ) ( 2 ) .  

~ W e  concede  t h a t  t h e  1-year  c l a s s i f i c a t i o n  r e q u i r e m e n t  
i n  t h e  s t a t u t e  w a s  s a t i s f i e d ,  b u t  w e  do  n o t  a g r e e  t h a t  
M r .  Braun is e n t i t l e d  t o  g r a d e  r e t e n t i o n .  On t h e  con- 
t r a r y ,  w e  c o n c l u d e  t h a t  t o  g r a n t  h i m  g r a d e  r e t e n t i o n  i n  
t h e  face of OPM's a c t i o n  i n  f i n d i n g  t h a t  h i s  p romot ion  was 
n o t  bona f i d e  and o r d e r i n g  i t s  c a n c e l l a t i o n ,  would p e r -  
p e t u a t e  t h e  imprope r  p e r s o n n e l  a c t i o n  r a t h e r  t h a n  cor rec t  
i t .  Under t h e s e  circumstances, w e  c o n c l u d e  t h a t  Mr. Braun 
h a s  no  e n t i t l e m e n t  t o  e i t h e r  t h e  g r a d e  o r  t h e  pay  o f  t h e  
GS-15 p o s i t i o n  beyond March 27, 1 9 8 0 ,  t h e  d a t e  o f  OPM's 
a c t i o n  o n  t h i s  matter. 

A c c o r d i n g l y ,  s i n c e  Mr. Braun is n o t  e n t i t l e d  t o  t h e  
g r a d e  r e t e n t i o n  p r o t e c t i o n s  of 5 U . S . C .  S 5362, it f o l l o w s  
t h a t  h i s  c o v e r a g e  u n d e r  t h e  s t a t u t e  migh t  a r i s e - i f  a t  
a l l - - u n d e r  5 U.S.C. S 5365, which a u t h o r i z e s  OPM t o  
p r o v i d e  f o r  t h e  a p p l i c a t i o n  o f  a l l  o r  p o r t i o n s  of g r a d e  
and pay  r e t e n t i o n  b e n e f i t s  u n d e r  5 U.S.C. SS 5362 and 5363 
to i n d i v i d u a l s  t o  whom s u c h  p r o v i s i o n s  d o  n o t  o t h e r w i s e  
a p p l y .  Under sec t ion  5365, t h e  D i rec to r ,  OPM, o r  h i s  
d e s i g n e e ,  is a u t h o r i z e d  t o  a p p r o v e  t h e  a p p l i c a t i o n  o f  
g r a d e  and pay  r e t e n t i o n  b e n e f i t s ,  o r  any  a p p r o p r i a t e  
p o r t i o n  t h e r e o f ,  i n  s u c h  s i t u a t i o n s  as  d e t e r m i n e d  to  be  
a p p r o p r i a t e  and n e c e s s a r y .  

T h e r e  b e i n g  no  e v i d e n c e  t h a t  OPM h a s  made s u c h  a 
d e t e r m i n a t i o n  i n  Fir. B r a u n ' s  case,  and  i n  consequence  o f  
o u r  d e t e r m i n a t i o n  se t  o u t  above ,  w e  a r e  unware of any  
l e g a l  b a s i s  upon which  Mr. Braun is e n t i t l e d  t o  g r a d e  
r e t e n t i o n .  

of t h e  Un i t ed  S t a t e s  
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